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William Black Meſſenger in Edinburgh 


TO THE — 3 | 
' PETITION and COMPLAINT of poor James 
Selby late Vintner in the Abbey of W galt | 
now 1n Jedburgh. 


| | \HE reſpondent was ſome time ago employed by the F: 


complainer to execute a horning at his inſtance againſt 
Lieutenant James Grierſon of his Majeſty's navy, who- -. 
had retired to the ſanctuary ; which horning proceeded for the 


| ſmall debt mentioned in the complaint. The reſpondent did 


accordingly execute and denounce the horning; and a cap- 
tion being thereafter raiſed, he did charge the Bailie of the 
Abbey thereon, in common form, to incarcerate the Lieute- 


nant in his tolbooth of the Abbey, or other his warding 

places within the ſame. | 
The reſpondent has been informed, that Mr Wilſon the 
Bailie preſented a bill of ſuſpenſion of this charge; and he 
alſo heard that that bill was refuſed ; but whether this infor- 
- mation he received was true or falſe, is exceedingly immate- 
rial. Mr Wilſon, however, granted a concurrence upon the 
decreet 
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decreet of the Sheriff of Edinburgh; which concurrence, if 
it had been intended to be effectual, ought to have been 
nted on the caption. 

The complainer had, on different occaſions, ſpoke to the 
reſpondent about executing his diligence after, as concur- 
rence ſhould be obtained. The reſpondent, however, who has 
not been very long in the practice of the office of a meſſen- 
ger, reckoned this a matter of unuſual nicety, and diſtruſt- 
ed his own {kill ; he therefore begged of the complainer to 
apply to ſome other meſſenger, who having had more prac- 
rice in intricate caſes of that kind, would better know how 
to conduct himſelf in an affair of delicacy. 

Mr Selby, however, ſeems to have been inclinable to bring 
the reſpondent into a ſcrape; for, in place of applying to 
another meſſenger of more experience, which he ought to 
have done, after what the reſpondent had told him that very 
day that he obtained the concurrence of the Baile, he got a 
party of three men, and with them went in queſt of the re- 
ſpondent to execute his caption; they found the reſpondent, 
and he being informed that a concurrence had been obtain- 
ed, did, without heſitation, go along with the party in order 
to have executed the diligence, which he thought himſelf 
bound in law to do, imagining that the concurrence was in- 
groſſed on the back of the caption, and directed to meſſen- 
gers in the uſual form; but at this time he did not look at 
the concurrence itſelf. 

The complainer went with the reſpondent and his party 
to the room of Lieutenant Grierſon, which was next door 
to his own houſe; the door of the room was opened by ſome 
of the party, and Mr Grierſon being at home, the reſpond- 
ent called for the two conſtables, and the officer of the 
Abbey, and they having appeared, he deſired them to appre- 
hend the perſon of the ſaid James Grierſon, and carry him 
forth of the ſanctuary, in order to his being impriſoned in 


the neareſt ſure priſon, there being none within the * 
O 
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of the Abbey; they however poſitively refuſed to carry Grier- 
ſon any farther than the door of his own room; upon which 
the ref defired them to take him into their cuſtody, 
and take charge of him; which David Main conſtable, and 

Petrie officer, along with Mr Selby's party, accor- 
dingly did. 

As this event of the conſtables and officer refuſing to be 
ag in the execution of the letters of caption, made 
the reſpondent conſider a little more particularly what he 
was about; he therefore immediately ſent for a friend whom 
he conſidered to have more knowledge in ſuch matters than 
he himſelf had; his advice was, that, as there was no con- 
currence on the caption itſelf, and the execution of the con- 
currence that was granted, was not directed to meſſengers, 
but to the officers and conſtables within the precincts of the 
liberty of the Abbey, the reſpondent was not intitled to 
apprehend Grierſon within the precincts of the Abbey, or 
carry him forth thereof ; and therefore, unleſs the conſtables 
and officers would go farther than they had yet been willing 
to do, the reſpondent ſhould not meddle in the affair. 

In the mean time, however, while the reſpondent was 
taking advice concerning this matter, the conſtable and 
officer to whoſe charge Mr Grierſon had been committed, 
left the room, and two of the party who had been employ- 
ed by Selby ſtaid with Grierſon. Theſe two gentlemen 
thought proper to permit him to make his eſcape; and the: 
reſpondent apprehending, that he had no title to execute 
the caption in conſequence of the advice that he had received, 
did not make farther ſearch for him at that time. 

The reſpondent after this was not deſired to apprehend 
Grierſon. A day or two thereafter Selby the complainer cal- 
led at him, and demanded his papers, which were delivered 
to him; this prevented the reſpondent from putting in exe- 
cution a ſcheme he had projected, which was to apprehend 
Grierſon when he ſhould be without the precincts of the 

{anCtuary 
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ſanctuary; for he had received information, that he ſome- 
times uſed a little freedom in this particular, and ventured 
to go privately without the limits. 

On reconſidering the whole matter, the reſpondent appre- 
hends, he has been guilty of no breach of duty in any 
thing he has done; for when particular circumſtances are 
taken under view, perhaps no caſe could occur, where it 
was more difficult for a meſſenger to determine how he 
ſhould behave. 

Had the concurrence of the Bailie of the Abbey directed 
Mr Grierſon to be incarcerated within the priſon of the 
Abbey, as is uſual in ſuch caſes, there could have been lit- 
tle difficulty; the officer and conſtables of the Abbey could 
have put this diligence in execution, and Mr Grierſon would 
have been intitled to be liberated 8 paying that ſmall 
ſum for which the caption was iſſu 

But when much more than this was to be done, when he 
was to be carried forth of the ſanctuary altogether, and in- 
carcerated in ſome jail, where he mult lie at the mercy of all 
his creditors, and where he might be arreſted for every ſhil- 
ling that he owed in the world, the caſe was very different. 
It was extremely probable, that a claim would be made for 
damages on account of wrongous impriſonment in carry- 
ing a perſon forth of the ſanctuary, and incarcerating him 
in an ordinary jail; and it did occur to the reſpondent, that 
he ought by no means to be active in carrying him without 
the bounds of the ſanctuary, tho', once he was without theſe 
bounds, he might apprehend him and commit him to Jail; 
and as the Bailie of the Abbey, whoſe duty it was to take 
care that there ſhould be a ſufficient priſon within the pre- 
cincts, had ordered the debtor to be carried out of the pre- 
cincts to another jail, the reſpondent did confider, that it 
was the duty of the Bailie and of his officers only to inter- 
fere, in ſo far as to _y Mr Grierſon forth of the ſanc- 
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tuary; and that any ordinary officer of the law would be 
much to blame ſhould he pretend to act in ſuch a caſe. 
Befides there ſeems to be very great doubts how far, by 
any concurrence of his, the bailie of the Abbay can deprive 
a debtor of the privilege of ſanctuary altogether: So far he 
can go as to enforce payment of any debt contracted within 
the Abbay, by incarceration within his own juriſdiction; 
and in ſo far it may with juſtice be ſaid, that the ſanctuary 
affords no privileges againſt debts contracted within itſelf, 
ſince for theſe debts incarceration may proceed. But to ſay, 
that the bailie may order ſuch a debtor to be carried forth of 
the ſanctuary, and to be incarcerated in an ordinary jail, where 
he may be arreſted by all his other creditors, is in other words 
to ſay, that it is in arb:tri0 of the bailie to deprive any man 
of the benefit of the ſanctuary at his pleaſure, The ſame 
owers that can entitle the bailie to order a debtor to be car- 
ried without the bounds of the ſanctuary, in a caſe like this, 
will entitle him to do the ſame thing in many other caſes : 
Hence the privileges of the ſanctuary will be a matter of 
favour at the diſpoſal of the bailie, and not a matter of right 
founded 1n the public law ; the conſequences are too ſtron 
for the premiſſes to be admitted. The reſpondent did ap- 
prehend, that the concurrence of the bailie, in ſo far as it 
ordered the debtor to be carried out of the bounds of the 
ſanctuary, was illegal; and therefore he did not chuſe to be 
active in the execution of it himſelf, tho! he was ready, if 
the proper executorial officers of the bailie's warrants had 
executed this concurrence, ſo far to have done his part as to 
have put the debtor in priſon once he was forth of the 
ſanctuary. He knew that not only thoſe who grant, but 
thoſe who execute an illegal warrant, are cenſurable; and 
therefore he choſe not in this caſe to interfere, in ſo far as 
the warrant appeared illegal, eſpecially as the warrant did 
not ſeem to be directed to him in thoſe particulars wherein 
he thought it illegal, but to _ perſons ; and conſequent- 
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Cond will their duty and not his to execute it, even crupfotig 
it lawful, 

It was theſe conſiderations, and theſe only, that made the 
reſpondent ſtop ſhort where he did: Indeed the circumſtan- 
ces of the caſe are ſuch as will not admit of any other in- 
terpretation. The whole amount of the debt, even according 
to the ſhewing of the complainer himſelf, was under ſix gui- 
neas, including expenzes and every thing: The whole of ſuch a 
debt was not a ſufficient bait to tempt a meſſenger to malverſe 
in the execution of his office; and as Mr Grierſon was confin- 
ed to the precincts of the ſanctuary, where he muſt every day 
appear and be found, it cannot be ſuppoſed that he would be- 
ſtow any conſiderabie ſum to procure an eſcape that could 
be attended with little or no benefit to him; as he muſt, of 
neceſſity, be in the way of being apprehended eyery day 
afterwards, The circumſtances of the caſe, therefòre, will 
not permit of the ſuppoſition, that there was any pecuniary 
corruption in the caſe; and it is not ſo much as inſinuated, that 
there was any other connection between Grierſon and the 
reſpondent, as to bias the latter to commit a breach of duty: 
It was a doubt in point of law, and a doubt which the re- 
ſpondent apprehends will appear to your Lordſhips well 
founded, which made him delicate in a caſe where the per- 
{onal liberty of a fellow · ſubject was ſo directly concerned. 


In reſpect whereof, &c. 
ANDREW CROSBIE.. 


